CAUSE NO. D-1-GN-09-004107

WASTE MANAGEMENT OF TEXAS, INC.; ~ IN THE DISTRICT COURT
Plaintiff ~
VS. ~
~ OF TRAVIS COUNTY, TEXAS
GREG ABBOTT, IN HIS OFFICIAL ~
CAPACITY AS ATTORNEY GENERAL ~
OF THE STATE OF TEXAS, and ~
COUNTY OF WILLIAMSON, ~ 261° JUDICIAL DISTRICT

Defendants ~

PETITION IN INTERVENTION OF KURT E. JOHNSON

TO THE HONORABLE JUDGE OF THIS COURT:

Comes now Intervenor Kurt E. Johnson (hereinafter “Intervenor” or “Johnson”) and files this

Petition in Intervention, and would respectfully show as follows:

I. PARTIES and VENUE
(1) Plaintiff Waste Management is a domestic, for-profit corporation that has authorization to
conduct business in the State of Texas. A copy of this Petition in Intervention is being forwarded to
Waste Management's attorney of record, Bickerstaff Heath Delgado Acosto LLP, 3711 S. MoPac
Expressway, Building One, Suite 300, Austin TX 78746.
(2) Defendant Greg Abbott is the Attorney General of the State of Texas. A copy of this Petition

in Intervention is being forwarded to Mr. Abbott at 209 W. 14" St., Austin TX 78701.
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(3) Defendant Williamson County is represented by the Williamson County Attorney's Office.
A copy of this Petition in Intervention is being forwarded to the Williamson County Attorney's Office at
405 N. Martin Luther King St., Suite 240, Georgetown TX 78626.

(4) Johnson is a citizen of the United States and the State of Texas and a resident of Travis

County. Johnson is not an attorney and is filing this Petition in Intervention pro se.

II. HISTORY

(5) Johnson submitted a request for information to Williamson County as authorized by the
Texas Public Information Act on August 11, 2009. As the requester of the information, Johnson has a
claim and interest that would be affected by the outcome of this action.

(6) Williamson County requested an open records decision regarding Johnson's request on
September 1, 2009. Williamson County also sent a THREE-PAGE letter to Waste Management on
September 1, 2009, notifying Waste Management about Johnson's request and advising recourse. (The
THREE-PAGE copy of this letter as received by Johnson from the county is significant for another
reason, which will be discussed subsequently.) On September 16, 2009, Waste Management submitted
a letter to the Attorney General asserting that some of the requested information should be excepted
from disclosure under the Act. On September 28, 2009, Johnson submitted to the Attorney General a
letter objecting to Waste Management's objection and arguing in favor of releasing the information. On
November 5, 2009, the Attorney General issued Opinion OR2009-15816 which concluded that
Williamson County should release certain information to Johnson. On November 25, 2009, Johnson
sent a DEMAND LETTER to Williamson County, pointing out that all deadlines for response and
production had passed and that there was no action in place by any controlling authority to prohibit
release of the information. On December 2, 2009, Johnson sent a NOTICE OF VIOLATION to

Williamson County referencing the county's violation of the Texas Public Information Act. On
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December 2, 2009, Johnson sent a COMPLAINT LETTER to Attorney General Greg Abbott regarding
Williamson County's apparent violation. Waste Management then filed its lawsuit against the Attorney
General and Williamson County on December 4, 2009.
II1. DISCOVERY

(7) Plaintiff has offered no pleadings regarding discovery in this matter. In order to determine
whether specific deadlines have been missed, whether communication between representatives of
Waste Management and Williamson County has occurred outside the scope of documents filed in this
case, and regarding other documentation (such as the discrepancy in the number of pages in variant
copies of Williamson County's September 1, 2009 letter to Waste Management) or testimony that
would be relevant in this case, Johnson asks that discovery shall be conducted under Level 2,

TEX.R.CIV.P.190.3.

IV.INTERVENOR'S INTEREST
(8) Johnson is the person who requested the information from Williamson County as per the
Texas Public Information Act and as such is entitled to intervene. Pursuant to Section 552.325 of the
Act, Johnson as Requester is not named as a Defendant and has a right to intervene in this lawsuit.

Waste Management admits to this conclusion in Section IV, Paragraph 26 of its filing.

V. EVIDENCE OF WILLIAMSON COUNTY'S COMPLICITY
WITH WASTE MANAGEMENT TO WITHHOLD INFORMATION
(9) Johnson is justifiably concerned that Williamson County might not mount an aggressive
defense or argument in this case favoring release of the information which should be made public. In
the past, Johnson has requested this “discounted rate” financial information from the county, and the

county has failed to release it and filed objections with the Attorney General based on the contention
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that the information is contained in “auditors' workpapers”. Williamson County could not pose that
objection in the case of this present request because the landfill gatehouse tickets which are sought by
Johnson are not contained in “auditors' workpapers” exclusively. The hard evidence of Williamson
County's complicity with Waste Management to withhold this information is found in the letter the
county sent to Waste Management and dated September 1, 2009. On the second page of that three-page
letter (a copy of which the county attorney provided to Johnson), the county attorney's office provided
for Waste Management “the most commonly-claimed exceptions in the Government Code” and even
cited Hyde Corp. v. Huffines, which Waste Management used in its filing of this lawsuit. A copy of
that three-page letter, as received by Johnson from the county, is attached to this Petition in
Intervention. It is respectfully pointed out to the Honorable Judge of this Court that this three-page
letter is not paginated.

(10) A copy of that letter attached by Waste Management's counsel in the filing of this lawsuit
omits the second page and makes it a two-page letter, therefore the advice and help given by the county
attorney to Waste Management is not disclosed to the court in Waste Management's filing. In the copy
of the letter sent to Johnson by the county, the second page (containing the county's assistance given to
Waste Management) is included, but in the version sent by Waste Management's counsel to the court,
that information is excluded because the entire second page is omitted. Johnson views it as regrettable
that this omission of Page 2 on the part of Waste Management's counsel has occurred in its filing of this

lawsuit.

VI. DENIAL OF INJUNCTION BASED ON SPECIOUS ARGUMENTS
(11) Waste Management seeks temporary and permanent injunctions based on incomplete
readings of Section 552.110 of the Texas Government Code and by referencing the Texas Supreme

Court in Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1958) referable to the definition of a “trade
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secret.” This case is not ON POINT referable to Johnson's request and the Williamson County
circumstances. Johnson's request was for individual landfill gatehouse tickets for the date of July 14,
2009. In significant contrast with the Supreme Court's Hyde Corp. v. Huffines decision and language,
the tickets held by the county and sought by Johnson are not (quoting that decision) a “formula or
pattern, devise or compliation of information ....” but rather a series of single, stand-alone tickets for
separate service events at the landfill. Waste Management also references the Attorney General's Open
Records Decision No. 552 (1990) averring that its argument is consistent with the language of that
Opinion, namely: “ ... that the attorney general must accept a claim for exception as valid if the prima
facie case for exception is made and no argument is presented that rebuts such claim for exception as a
matter of law.” Johnson points out that (a) Waste Management has not made its prima facie case and
(b) Johnson has rebutted any claims for exception in his response letter to the Attorney General dated

September 28, 2009.

VII. DENIAL OF INJUNCTION BASED ON PRECEDENTS WHICH ARE ON-POINT

(12) In addition to the information provided by Johnson to the Attorney General in his letter of
September 28, 2009 (and attached hereto), Johnson also points out two precedent Attorney General
Opinions IN ADDITION TO the Opinion issued on November 5, 2009 (OR2009-15816) referable to
this case:

(13) In a Greg Abbott Opinion (OR200-08593) issued on June 23, 2009 involving Houston
Community College, the Opinion stated: “We note that pricing information pertaining to a particular
contract is not a trade secret because it is 'simply information as to single or ephemeral events in the
conduct of business."”

(14) In a John Cornyn Opinion (OR-2002-2648) issued on May 17, 2002 involving the West

Orange Grove Independent School District, the Opinion stated: “We note that pricing information is
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generally not a trade secret because it relates exclusively to a particular circumstance rather than “a
process or device for continuing use in the operation of a business.”

(15) Both of these Opinions speak to the importance of the Williamson County circumstance
and the compelling reason why the public is entitled to the information sought by Johnson. As the
contractor for the Williamson County landfill, Waste Management is authorized by its Landfill
Operating Agreement (LOA) with the county (adopted on March 4, 2009) to set the discounted rates
charged to commercial haulers utilizing the landfill, including its own hauling company. Because of
this circumstance, Waste Management is able to charge any lowball rate it so chooses. Because this
valuable landfill asset is owned by a public entity (Williamson County), citizens reasonably have a
right to know the rate the landfill contractor charges its own hauling company via this self-dealing

mechanism.

VIII. CONCLUSION AND PRAYER
(16) Wherefore, Intervenor Johnson requests that the court grant his intervention and hold that
his Public Information request should be granted, and that, even though Johnson is filing this Petition in
Intervention pro se, in the event the complexity of this case should require that Johnson should require
counsel in his cause, that Johnson should be awarded his costs of suit and such other and further relief
to which he is justly entitled.

Respectfully submitted,

KURT E. JOHNSON
15624 Opal Fire Drive
Austin TX 78728

Tel  512-905-5786
Fax  512-532-6359

Email kjohnson999@gmail.com

Page 6 - Kurt Johnson's Petition in Intervention


mailto:kjohnson999@gmail.com

Attachments
Attached are documents generated which were not included in Waste Management's filing. Other documents attached to
Waste Management's filing (including the Greg Abbott Opinion dated November 5, 2009) are not included here to avoid

redundancy.

Johnson's copy of Williamson County's (three-page) letter to Waste Management (Muelker) dated September 1, 2009
Johnson's letter to the Attorney General objecting to Waste Management's objection dated September 28, 2009
Johnson's Demand Letter to Williamson County dated November 25, 2009

Johnson's Notice of Violation Letter to Williamson County dated December 2, 2009

Johnson's Complaint to the Attorney General regarding Williamson County's violation dated December 2, 2009

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document has been served on this
14™ day of December, 2009, to the following:

Bickerstaff Heath Delgado Acosta LLP, 3711 S. MoPac Expressway, Building One, Suite 300,
Austin TX 78746

Attorney General Greg Abbott, 209 W. 14" St., Austin TX 78701

Williamson County Attorney, 405 Martin Luther King St., Suite 240, Georgetown TX 78626
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