
MEETING NOTE:  The August 
membership meeting of TL&M/TLDA
normally held on the first Thursday

of the month will not be held
because of scheduling conflicts. 

September meeting details will be 
announced soon.

Other meetings important for
TL&M members are listed at

the end of this Newsletter and
on the TL&M website:

http://www.texaslandandmortgage.com

  

Texas Land & Mortgage Newsletter
August 1, 2015

Most responses to proposed regulations
support position taken by TL&M

Most of the responses submitted to the Conference of State 
Bank  Supervisors  (CSBS)  commenting  on  proposed  “prudential 
standards” for non-bank servicers are aligned with the  white-paper 
comments  submitted  by  TL&M  opposing  many  of  the  proposed 
regulations.

CSBS  is  a  trade  association  representing  state-level 
mortgage  regulators.   According  to  the  TL&M  white  paper  and 
comments  submitted  by  many  other  organizations,  many  of  the 
proposed  rules,  if  implemented  would  create  unreachable 
requirements in order for some of these companies to do business.

The proposals in the CSBS request for comments normally 
would  be  applied  to  large  mortgage  companies  which  actually 
perform lending,  as  opposed  to  non-bank  mortgage  servicers  (or 
subservicers)  who are not  lenders  of  record but  simply provide a 
third-party  service  in  managing  the  payment  record  of  the 
transactions.  The deadline for submitting comments to CSBS was 
June 23. TL&M and its allies were hopeful that after CSBS evaluated 
those  comments  and  formed  preliminary  recommendations,  the 
stakeholders offering comments would be able to respond before the 
process moved forward.  That, however, won't happen at the CSBS 
level.  Here is a description of the process as provided to TL&M by 
Michael L. Stevens, the senior executive vice-president at CSBS:

We have recently completed an analysis of the 
comments. We are discussing internally and preparing to brief 
our task force and CSBS Board. I am hopeful we can release a 
final framework in late September or early October.  From there, 
it will be up to the states to determine if and how they want to 
implement. 

(Continued on Page 2)
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The  good  news  in  this  announcement  is  that  affected 
stakeholders  will  have  more  opportunities  to  be  part  of  the 
conversations about these proposed rules, and being involved at the 
state  level  rather  than  the  federal  level  (through  either  federal 
legislation or federal agencies) can provide more local involvement 
and dealing with more familiar faces.  However, it apparently will be 
up to each state to decide any changes, so there could be a wide 
variety of regulations adopted across different states.

Summaries of submitted comments

Summaries  of  comments  submitted  to  CSBS  by  various 
organizations follow.

The TL&M  white paper contains this narrative in its Preface 
(with substantial  elaboration within the content)  which summarizes 
the organization's position:

TL&M strongly avers that there should be at least two 
categories of exemptions from these proposed standards: (1) a 
servicing exemption and (2) a loan type exemption, the details of 
which are:

Create a Servicing Exemption:  A subservicer is a vendor 
for hire. It performs the servicing duties for the note holder. As long 
as the subservicer or affiliates do not own the MSRs, an exemption 
should be created because the subservicer does not own any MSR 
assets.  

Create a Loan Type Exemption:   Reg X RESPA 1024.2(b) 
outlines the requirements for a note  to be considered a Federally 
Related Mortgage Loan and exempts Non Federally Related 
Mortgage Loans based on situations found in 1024.5(a). Because 
many of the TL&Mmembers are developers, provide seller-financing, 
and originate and service unimproved property,  and because Texas 
defines an  unimproved residential lot in its definition of Mortgage 
Loan (see Texas Finance Code §180.002(18)&(20)), an exemption 
for non-federally-related mortgage loans must be created or else a 
vacant lot will get caught up in these costly servicing regulations 
unnecessarily.

An adverse outcome would be that, if and when these small 
subservicers leave the industry, borrowers and consumers would be 
deprived of the kind of personal attention and customer care 
provided to them by these subservicers who know their customers 
and who can assist them with their needs, including providing 
information to them directly about their loans.  This level of customer 
care is a far cry from the large, corporate note-servicer enterprises 
who cannot provide such service because of sheer numbers.

The full text of TL&M's white paper is available at:
http://www.TexasLandAndMortgage.com .

(Continued on Page 3)
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The  comments from the  American  Bankers  Association 
(ABA), based in Washington, D.C., are aligned with the minority of 
those commenting  who  generally  support  the  proposed prudential 
standards with across-the-board application for everyone but without 
acknowledging the severe downside which would occur for non-bank 
mortgage servicers, especially the smaller entities.  It is clear that the 
banking  entities  which  must  conform  to  the  enhanced  prudential 
standards  (because  of  their  size  and  financial  heft)  believe  that 
everyone  should  similarly  be  required  to  comply,  without 
consideration  for  consequences  in  the  market.   ABA states  in  its 
summary:

Consistent oversight of the financial health, governance, and 
data security of non-bank firms will help to shore up the stability of  
our nation’s mortgage finance system. While non-banks are already 
subject  to  certain  consumer  protection  laws  and  regulations,  the 
adoption of prudential regulatory standards will also help to ensure  
that consumers do not experience service.

The point  being  missed  by  ABA (and  as  clearly  stated by 
many others commenting is that all servicers are not alike, especially 
those who simply provide a third-party service of note servicing and 
are  not  at  risk  involving  property-value  exposure,  and  for  whom 
capital  requirements  are  not  an  issue.  Taking  the  ABA's  omnibus 
approach would be like cutting butter with a chainsaw.

Here is the essential substance of comments submitted by 
Associated Mortgage Investors, based in Washington, D.C.:

If the proposed regulatory prudential standards for non-bank 
mortgage servicers becomes law, we will  be forced to discontinue 
financing properties for those that have no other source for buying a 
home.

We  lend  our  own  money;  we  do  not  sell  loans  into  the  
secondary market, and we are not a third-party servicer.  We collect  
payments only on the loans we own.

One  of  the  proposed  requirements  is  for  audited  financial  
statements. That will cost us over $30,000 annually, and we cannot  
afford  that  kind  of  expense.   This  is  but  one  example  of  how 
detrimental this would be for us.

A small company like ours (that only collects payments on the 
loans  we  own)  should  be  exempt  from  the  proposed  regulatory  
standards being imposed on non-bank servicing companies.

Bennett  Interests,  through  President  Kyndel  Bennett  (a 
member of TL&M, stated in these submitted comments:

I  feel  very  strongly  that  there  should  be  at  least  two 
categories  of  exemptions  from  these  proposed  standards:  (1)  a 
servicing exemption and (2) a loan type exemption ….

(Continued on Page 4)
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Regarding the servicing exemption, Mr. Bennett states:

A subservicer is a vendor for hire.  It performs the servicing 
duties for the note holder.  As long as the subservicer or affiliabes do 
not own the MSRs,1 an exemption should be created because the 
subservicer does not own any MSR assets.

Regarding the loan type exemption, Mr. Bennett states: 

Reg X RESPA 1024.2 (b) outlines the requirements for a note  
to be considered a Federally Related Mortgage Loan and exempts 
Non Federally Related Mortgage Loans based on situations found in  
1025.5 (a).  Because many of the TL&M members are developers,  
provide  seller-financing,  and  originate  and  service  unimproved 
property, and because Texas defines an unimproved residential lot in 
its definition of Mortgage Loan (see Texas Finance Code ~180.002 
(1B) & (20), an exemption for non-federally-related mortgage loans 
must be created or else a vacant lot will get caught up in these costly  
servicing regulations unnecessarily.

Mr.  Bennett  then  describes  the  consequences  of 
implementing the prudential standards as proposed:

An adverse outcome would be that, if and when these small  
subservicers who know their  customers and who can assist  them 
with their needs, including providing information to them directly to  
them about their loans.  This level of customer care is a far cry from 
the large, corporate,  note-servicer enterprises who cannot provide 
such service because of their sheer numbers.

The  California  Mortgage  Association,  which  is  based  in 
Sacramento, provided comments adding clarity to the issue:

Due to the nature of  our  members'  type of  loan servicing,  
non-bank servicing companies who service less than 5,000 loans or 
portfolios totaling less than $750 million (Small non-bank servicers)  
should be exempt from all of the Baseline Standards and enhanced 
prudential standards.  We believe this would be in conjunction with  
the statement made in the proposal where it states “the standards 
should be scaled to minimize the burden on less complex firms.” The 
burden currently on Small non-bank servicers from working with the  
analysis of all the new servicing regulations, the compliance with all  
of  the  new  servicing  regulations,  the  type  of  clientele  –both  the 
lenders and borrowers who utilize these types of non-bank servicers
—is heavy.  Adding an additional burden of the Baseline Standards 
would  put  many Small  non-bank servicers  out  of  business.   This  
would  further  consolidate  loan  servicing  into  large  servicers—the 
very same large servicers which were, and in some cases still are,  
the source of many of the problems in servicing.

(Continued on Page 5)
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Decreasing the number of  servicers would further  constrict  
credit because the Small non-bank servicers often are also leaders.  
Decreasing  the  number  of  servicers  also  would  raise  the  cost  of  
loans,  decrease  income  tax  on  servicer  income  and  servicer's 
employee's  income,  and  decrease  licensing  fees  for  government  
agencies.  If Small non-bank servicers go out of business, the state  
economy also will suffer from increased unemployment and lack of  
available credit.

Community  Mortgage  Lenders  of  America,  based  in 
Washington, D.C., “is concerned that the CSBS proposal fails to take 
into  account”  the  significant  differences  between  large  national 
organizations and small,  non-bank servicers, “particularly since the 
proposal  lacks  any  sort  of  an  exemption  for  community-based 
lenders  with  servicing  portfolios  composed  largely  of  traditional 
mortgages.”   CMLA  states  emphatically  that  it  is  important  to 
differentiate between these entities:  

This failure to differentiate creates significant challenges for 
community-based lenders in terms of a cost burden to comply with 
regulations  that  are  more  appropriate  to  very  large  non-bank 
servicers.  This cost burden, in turn, ultimately creates higher costs  
for  consumers,  reduced  access  to  credit,  and  fewer  choices  of  
lenders to serve the consumers' financing needs.

Creative Homebuyers, Inc., based in Santa Fe, argues that 
because the proposed prudential  standards do not  exempt chattel 
mortgages, such as used regarding manufactured housing (similar to 
automobile  titles),  a  clear  exception  should  be  made  for  chattel 
mortgages.  The prudential standards have no application to this kind 
of lending, so the exemption should be specific, according to CH.

Habitat  for  Humanity,  based  in  Washington,  D.C.  Offers 
these comments regarding the critical need to change the proposed 
prudential standards as outlined by CSBS:

The  proposed  framework,  among  other  things,  requires 
nonbank servicers to have a base net worth of $2.5 million with an  
escalator  of  0.25  percent  of  the  unpaid  principal  balance  of  the  
serviced portfolio. This standard alone would shutdown local Habitat  
affiliates,  terminating  their  service  to  low-income  families  in  their  
communities. HFHI estimates that only 80 of its 1,400 local affiliates  
could meet the net worth standard, and that it would be extremely 
challenging if  not  impossible for  1,200 local affiliates to reach the 
minimum standard. 

The Illinois Manufactured Housing Association,  based in 
Springfield,  Illinois,  takes  the  same  position  on  the  proposed 
prudential standards as Creative Homebuyers, Inc., citing the chattel 
lending issue.

(Continued on Page 6)
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The Manufactured Housing Institute,  based on Arlington, 
Virginia,  also  points  out  the  need  for  chattel  exemptions,  and  it 
further notes that in cases where real estate is involved, there should 
be significant small-servicer exemptions because of the very limited 
number of lenders in this market and because the amounts involved 
do not warrant the requirements imposed on the much larger lenders 
and mortgage servicers.

The  Mortgage  Bankers  Association  (MBA)  submitted  a 
lengthy document with comments, essentially taking the position that 
the  imposition  of  the  proposed  prudential  standards  should  be 
justified, and in fact, are not needed.

MBA states:

While we call for more explanation of the need for and scope 
of the Proposal’s standards in our comments below, it  is clear the 
worst  outcome  for  the  industry,  and  ultimately  the  consumers  it  
serves, is a patchwork regime of different standards or inconsistent  
regulations that makes it  difficult for a servicer licensed in multiple  
states  to  understand  its  responsibilities  and  make  future  financial  
plans.

MBA then continues by stating:

We  also  question  the  need  for  the  prudential  regulatory 
regime as proposed. Independent mortgage servicers are unlikely to  
create  systemic  risk  either  as  financial  intermediaries  or  moral  
hazard  through  insured  deposits  and  access  to  the  Federal 
Reserve’s discount window or the payment system. Therefore, the 
Proposal  does  not  appear  to  be  protecting  a  direct  taxpayer  or  
systemic financial stability interest. There are also existing regimes 
that  non-bank  mortgage  servicers  must  adhere  to  through 
engagement with their key counterparties, including government or 
government regulated entities.  In order  to do business with these 
counterparties,  they  must  meet  their  financial  and  operational  
eligibility requirements. Continued eligibility is contingent on ongoing 
monitoring of the entity’s financial condition and their adherence to  
operational requirements. 

The  National  Reverse  Mortgage  Lenders  Association, 
based  in  Washington,  D.C.,  takes  dead  aim  at  the  process  for 
evaluating  prudential  standards  within  the  process  engaged  by 
CSBS:

While  we  do  recognize  and  acknowledge  the  regulatory 
authority  of  CSBS  members  over  non-bank  mortgage  servicers, 
initially we note that we are concerned that, as a trade association,  
CSBS  is  neither  a  legislative  nor  a  regulatory  body.  This  raises  
several issues, in our view. First, issues of fundamental due process

(Continued on Page 7)
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do abound with a trade association making state-based mortgage 
banking  policy  that  is  normally  the  purvies  of  legislative  bodies.2 
Second, this raises an issue of the authority of the CSBS itself to  
issue or propose such standards. And finally, we have concerns over 
the consistency, cohesiveness and coordination of such a rule, and 
how it may take form, develop, and be implemented across multiple 
states.

For these reasons, and given that many of the issues that the 
Proposal  is  designed  to  address  are  already  addressed  in  other  
regulatoryor  administrative  requirements,  we  respectfully  request  
that any action upon the Proposal be both highly circumscribed and 
only  issued  in  the  form  of  examination/audit  guidelines  for  state 
regulatory examination staff.

Not  coincidentally,  TL&M  has  addressed  the  need  to 
distinguish  between  servicers  and  subservicers  along  with  the 
problems created  when  no  distinction  is  made.  3  On  this  issue, 
NRMLA states:

The  manner  in  which  a  servicer  is  defined  under  state 
mortgage banking statutes and regulations varies from state to state. 
We note that as defined under many state statute, the definition of  
servicer would include in some instances a subservicer that does not  
have  direct  contractual  responsibilities  for  making  servicing 
advances or the other items that a servicer is contractually obligated 
to  perform.   In  other  instances,  a  servicer  would  include  only  or  
primarily the master servicer or owner of mortgage servicing rights  
(MSRs). We believe that any attempt to impose capital, liguidity and 
other standards on non-bank mortgage companies must be clearly  
articulated  in  order  to  give  industry  stakeholders  the  benefit  of  a 
meaningful  opportunity  to  comment  upon  such  a  proposal.  
Respectfully,  the  Proposal  falls  short  on  this  very  fundamental  
definitional issue.  It is for this reason that we request that, before the 
CSBS  moves  forward  with  this  Proposal,  that  it  provide  a  more 
detailed draft  upon which NRMLA and other industry stakeholders 
can provide more meaningful, detailed and constructive comments.4

The  Ohio  Manufactured  Housing  Association,  based  in 
Dublin, Ohio, 

The  OMHA takes  dead  aim  at  the  heart  of  the  matter  in 
concert with many of the others offering comments, including TL&M: 

(Continued on Page 8)

2 In a footnote, NRMLA states: “We note that some states have administrative 
procedures rules or even ethics prohibitions on state agencies lobbying for 
certain types of legislative changes.”

3 Texas technically makes no distinction, hence an entity which in reality a 
subservicer is the same as a servicer referable to regulatory requirements.

4 This request by NRMLA is similar to the point made by TL&M referable to the 
ability to respond to issues raised or tentative conclusions tendered by CSBS 
prior to locking in a final set of proposals in this process.
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OMHA is concerned that the retailers, communities and their 
affiliates that either self-service or hold servicing rights do not and 
cannot  meet  the  proposed  capital  and  liquidity  requirements.  
Similarly, OMHA is concerned that many of the available third-party  
servicers do not and cannot lmeet the proposed capital and liquidity 
requirements. These amounts are grossly disproportionate for small  
servicers—in  fact,  the  smaller  the  servicer  portfolio,  the  more 
disproportionate the burden.

Plaza  Home Mortgage,  located in  San  Diego,  surprisingly 
takes the position that the CSBS prudential standards as published 
be  applied.   The  rationale  doesn't  seek  to  distinguish  between 
various  levels  and  types  of  servicers  and  generally  supports  a 
position that what's good for Plaza Home Mortgage ought to be good 
for everybody.  A specific comment states: “A single set of standards 
will  make it  easier  for  servicers  to  implement  and  report  relevant 
metrics  to  their  examiners.”   That  alleged  advantage  turns  moot, 
however,  when servicers and subsubservicers  that  can't  meet  the 
capital requirements go out of business.

Pueblo  de  Palmas,  Inc.  of  Edinburg,  Texas,  which  is  a 
member of TL&M, commented with relevant and detailed analyses of 
the  CSBS  proposal,  putting  the  issues  into  the  context  of  the 
company specific business profile.  The comments, in part, state: 

We  are  a  loan  origination  and  loan  servicing  company 
servicing around 900 loans. We do not own any CSR rights, we do  
not deposit any funds into our accounts, and we enter all payments 
and fees directly into the lender’s bank accounts. Our lenders are  
lenders who provide seller-financed loans on mostly vacant lots. We 
are able to provide a level of service to our customers (those who  
are making payments on their loans) that a large servicing company 
is not able to do. We do everything we can to help the consumer 
avoid foreclosure. 

Due to the SAFE Act, we have not been able to do as many  
renew and extends as in the past due to the regulations that would  
require a consumer to have to qualify if they have put a dwelling on 
the property.  We do loss mitigation for all  our properties including  
contacting them by phone in addition to the formally-mailed notices.  
We are able to work with the consumer to avoid foreclosure unless  
the consumer is unable to make even their current payment or we 
are no longer able to contact them and they do not return our calls or  
requests by mail. Customers are able to come in to our offices, make 
payments, make arrangements to catch up on payments, even on 
their negative escrow accounts to a degree that most large servicing  
companies are not able to do. 

Any  and  all  of  the  proposed  changes  to  the  service 
requirements for the nonbanking mortgage servicers will result in a 
loss of these non-traditional services that are available to mostly low-
income  consumers  that are not  able to  qualify for  traditional  mort-

(Continued on Page 9)
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gages.  The  SAFE  ACT  has  already  increased  the  cost  to  the 
consumers due to the increase in cost of compliance required to be  
licensed and requiring a Residential Mortgage Loan Originator to sell  
a vacant lot and other seller-financed properties. 

It seems that the blanket assessment of “baseline prudential 
standards” sounds “prudent”,  but when you look at the number of  
small,  seller-finance  operations  that  service  their  own  loans  or  a 
company  that  services  several  seller-finance  lenders  as  a 
subservicer, and how these requirements are not only excessive but  
also  not  applicable  to  the  operations  of  the  company,  then  it  
becomes difficult to comply … because it’s not applicable. Yet, just  
as with the SAFE Act, we are toldthat  “we are spreading a wide net” 
and including more and not less, and yes, you don’t fit, but here’s 
how you have to answer questions on the Mortgage Call Report (that  
clearly do not apply to you, but in order to comply, answer with these 
INCORRECT answers.) 

How is that complying with the intention of the regulation--to 
protect  consumers?  It  gets  to  the  ridiculous  level,  but  when  we 
inquire of our regulatory agency, we are asked, “Why do you think  
you don’t have to comply with the law?” That's not the issue at all. It's 
not applicable to our operations, but we have to figure out how to  
comply  anyway.  We  are  not  highly  capitalized  because  our  
operations  do  not  need  us  to  be.  We  provide  staffing  services  
(subservices)  to  lenders  so  they  can  have  their  loans  serviced 
professionally,  consistently,  and responsibly  and meeting the legal 
requirements  while  also  providing  a  personal  level  of  service  not  
possible for a large servicer dealing with federally-funded loans. 

These loan portfolios are not federally insured loans, are not  
sold  on  the  secondary  market,  and  thus  do not  meet  the  critical  
issues of highly-capitalized banks and mortgage companies. There 
are not large amounts of dollars changing hands when “funding” a  
loan.  In seller-financed properties,  the lender exchanges an asset 
(land) for a debt (eeal Estate note). The need to “purchase a bad  
loan” is not applicable. As servicers, we have had to register and  
were told that was all that was needed. The Mortgage Call Reports 
for  RMLOs includes an annual financial  report.  Now this report  is  
requiring us to report  on the servicing side. I  entered all  the loan  
information for  notes in which I  have no interest,  and that money 
does not go into my account. My fees to the lenders for servicing do 
not have any criteria for loan balances, nor do any fees charged the 
consumer. 

Capital  does not  impact  the consumer--how much capital  I 
have as a servicer for the seller-financed lender. 

Liquidity – Non-performing notes do not impact anyone other 
than  the  lender  for  whom  I  am  servicing.  I  am  able  to  keep  
consumers that fall 30-60-90-120 days  behind  and work  with  them

(Continued on Page 10) 
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on a plan to catch up as long as the lender is willing to allow some of  
his  notes to be delinquent. 

Risk Management – As a subservicer, I do not own the assets  
being serviced, so risk management would be unreasonable for me. 

Data  Standards  –  The  limitations  on  the  small  servicer  
causes  this  regulation  to  be  an  exemption  that  is  easily  not  
applicable, even if one services far fewer than 5,000 loans. 

Data Protection – We already must follow the Gramm-Leach 
Bliley Act  informing consumers,  and protecting their  information is 
already in place. 

Corporate  Governance  –  For  small  companies,  privately 
owned,  and  often  family-owned,  requirements  beyond  what  is  
already required for complying with state corporate requirements and  
RMLO licensing requirements, the requirement to have audit reports  
by  an  independent  public  accountant  is  excessive,  unnecessary 
regulation. 

Servicing transfer requirements – We are already under the 
CFPBs transfer requirements and comply with applicable regulations 
 

Change  of  control  requirements  -  All  Texas  entities  must 
comply with the Texas Public Information Report wherein owners or  
members of an entity must be listed annually. 

….

The SAFE Act had many unintended consequences for the 
small  businesses  that  are  providing  non-traditional  solutions  to 
consumers to enable them to own land and homes. The regulations 
are increasing the complexity of these businesses and the cost of  
having  these  operations.  In  the  end  these  excessive  regulations  
which  are  “throwing  a  wide  net”  are  preventing  consumers,  and 
particularly the poor, from being able to have the opportunity to work 
toward land and home ownership. 

These  regulations  and  the  proposed  prudential  standards 
provide consumers fewer options and reduce the abilities of the very  
entities that can afford to offer services and opportunities that are not 
available  in  the  traditional  mortgage  markets.   And  to  including 
vacant land in this matrix seems excessive. 

I agree with the recommendations of the Texas Land and Mortgage 
Association  that  there  should  be  at  least  two  categories  of  
exemptions  from  these  proposed  standards:  (1)  a  servicing 
exemption and (2) a loan type exemption, the details of which are: 

(Continued on Page 11)
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Create a servicing exemption. A subservicer is a vendor for  
hire. It performs the servicing duties for the note holder. As long as  
the subservicer  or  affiliates  do not  own the MSRs,  an exemption 
should be created because the subservicer does not own any MSR 
assets. Create a Loan Type Exemption: Reg X RESPA 1.

Rishel Consulting Group, based in Chicago, provided these 
comments  as  part  of  its  overall  presentation,  and  the  comments 
represent the essence of RCG's position:

RCG is concerned that individual states may mistakenly apply 
the  same  proposed  standards  to  non-depository  lenders  who 
originate and service manufactured home loans made as non-real 
estate, or chattel loans. Such an application would proved disastrous 
to those providing this type of loan, and as a consequence, to the 
entire  manufactured  housing  industry  and  to  the  consumers  who 
already  own  and  occupy  manufactured  homes  sited  on  land  the 
consumer does not own. 

Shellpoint Partners, based in Washington, D.C., and allied 
within its umbrella, namely New Penn Financial, LLC, and Shellpoint 
Mortgage  Servicing,  is  a  well-heeled,  high-dollar  group  which 
essentially takes the same position as that of the American Bankers 
Association  (previously  presented),  and  which  agrees  with  the 
proposed  prudential  standards  which  would  require  unreasonably 
high  capitalization  and  liquidity  requirements  on  all  non-bank 
mortgage  servicers,  without  commenting  on  the  consequence  of 
driving these smaller entities out of business.  There is an interesting 
dichotomy—if not outright inconsistency—in the Shellpoint Partners 
comments.   While  stating  agreement  with  the  CSBS  proposed 
prudential standards, this statement is also made:

Independent  or  non-bank  mortgage  servicers  are  highly 
unlikely to create systemic risk because, among other things, they 
generally  do  not  serve as financial  intermediaries,  control  insured 
deposits  or  access  the  Fed’s  discount  window.  Additionally,  such 
servicers generally have a lower risk profile  due to simple,  liquid,  
short  duration balance sheets. Finally,  the failure of any non-bank 
mortgage servicer – or even servicers, in the event of a future crisis  
– can effectively  be managed under current  legal and contractual 
mechanics. 

These two conflicting points need to be resolved.

SRC Management, based in Harlingen, Texas and a member 
of TL&M, points out the risks involved in attempting to provide the 
full-bore  prudential  standards  on small,  non-bank servicers.   After 
citing the capitalization,  liquidity and other significant  requirements 
that would be applied to multi-million-dollar corporations and small 
mortgage servicers alike, SRC Management states:

(Continued on Page 12)
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These … problems … will have a devastating effect on the 
subservicer that does not own the MSR and serves only as a conduit  
to pass money from the borrower to the creditor.  The requirements  
to set aside funds for capital or liquidity requirements would unjustly  
deny  the  subservicer  the  use  of  funds,  making  it  hard  to  meet 
obligations.   The  result  of  such  requirements  will  increase  costs,  
which in turn would require the lender to demand a higher rate of  
interest or find a friendlier environment in which to invest which is  
less-regulated.  It may also increase the frequency of foreclosure in  
order  to  remove the non-performing loans from the process.  The 
over-regulation that  meets the needs of  consumers which are not 
being met in any other arena will not benefit, nor will it protect the 
consumer, the lender, or the government.  It will, however, deny the  
consumer a viable option in financing its needs.

The proposed regulations will  place the subservicers which 
do not own or trade in mortgage servicing rights (MSRs)  in a very  
fragile position, not because they are underfinanced, inefficient and 
not profitable, but because the regulations will  make demands on 
those subservicers which are unreasonable and not consistent with  
the  duties  for  which  they  are  contracted.   Because  the  new 
Consumer Financial Protection Bureau (CFPB) rules include loans  
on properties which do not include a dwelling, it is possible that even 
those loans might be included, a provision which is far beyond the 
cited intentions of the regulations.

I respectfully request that other options be considered, such 
as  exempting  the  subservicers  from  the  rules,  changing  the 
definitions  of  the  large  servicer  and  subservicer,  and  creating 
exemptions for those subservicers which do not own MSR assets. In  
addition,  the  rules  should  exempt  those  notes  which  are  non-
federally-related mortgage loans from the requirements.

A consortium of 36 state banking associations submitted 
comments which do not  align with the CSBS proposed prudential 
standards.5  The group states:

As an initial matter, the Associations question whether such 
prescriptive  prudential  regulatory  standards  for  independent  
mortgage  servicers  are  appropriate.  Most  aspects  of  the 
servicer/consumer relationship are already subject to strict regulatory 
standards  with  significant  penalties.  In  the  servicing  space,  the 
Consumer Financial Protection Bureau (CFPB) has promulgated and 
implemented extensive mortgage servicing rules that govern nearly  
every facet of  the servicing relationship and cover all  servicers — 
bank and non-bank, large and small.  In light of this, the Proposal  
rightly does not add additional consumer facing standards. 

(Continued on Page 13)

5 The list of the 36 state banking associations can be found at the end of the 
submitted document under the link “State Associations” found on the CSBS 
website.  The path is: CSBS.org – Regulation – MSR Task Force – State 
Associations.
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And while noting that the newly-proposed standards would be 
redundant (see the previous paragraph), the consortium also points 
out the need for consistency across state lines and the risks involving 
in  not  achieving  that  consistency,  especially  involving  different 
classes of servicers:

While we understand that different states have different views 
on what sort of conduct falls under their applicable licensing statutes,  
the proposed standards have been pegged to certain assumptions  
about  business  models,  MSR  ownership  and  financial  
responsibilities.  Many  states  have  general  “mortgage  banking 
statutes”,  and  applying  these  standards  to  that  population  could  
capture loan originators and others that should not be subject to this 
proposal.  While  many  servicers  have  origination  arms  that  are 
already covered by the GSE6 standards, applying this Proposal to 
smaller mortgage lenders that do not service could have very serious 
consequences or lead some to exit the business entirely. Failure to  
clearly  define the entities that  are covered by this  proposal  could  
lead to unintended negative outcomes and may not  make sense,  
given the actual tasks or business model of the entity that is subject  
to state licensing.

Texas  Funding  Corporation,  based  in  Houston,  offered 
comments which take an unambiguous position on the issue:

It  is  our  opinion that  the proposed standards for  non-bank 
servicers will have an adverse effect on small business that simply  
service  loans  that  they  own.   These  loans  include  seller-finance 
loans that are simple, private transactions, whereas the seller agrees  
to finance the sale of a house or residential lot.  Seller financing as  
well  as private financing fills  an important  void in the financing of  
certain properties that do not readily qualify for conventional lending.  
These servicers rarely have a net worth of $ 2,500,000 which this  
regulation would require.

More  importantly,  this  regulation  would  severely  impact 
consumers who rely on seller-financing for home ownership.  The 
alternative for these consumers is to continue renting an apartment  
or other less-desirable places to live. These consumers much prefer  
the  simple,  personalized  relationship  and  communication  this  is  
provided with seller-financing.   The entire  seller-financing industry 
has already been negatively affected by the SAFE Act and Dodd-
Frank.  This regulation of non-bank servicers would further reduce 
available housing for these consumers.

The Texas Mortgage Banking Association, based in Austin, 
is  in  essential  agreement with  TL&M and others who believe that 
exemptions  are  critical  for  non-bank  servicers  and  subservicers 
whose circumstances to not warrant the excessive regulation.

(Continued on Page 14)

6 Government Sponsored Enterprises, such as Fannie Mae.
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TMBA states:

Languate in the proposal that non-bank servicers are owners 
of mortgage servicing rights causes us to assume that proposal is  
not  intended  to  cover  subservicers.   TMBA  does  not  believe 
subservicers  should  be  subject  to  the  baseline  or  enhanced 
standards.  Therefore, any final standards should exclude them.

And, TMBA adds:

The definition of non-bank mortgage loan servicer should not  
include  mortgage  bankers  engaged  in  these  incidental  servicing 
activities, or stated alternatively, such mortgage bankers should be 
exempted from the proposed standards.  Failure to do so would likely 
cause every mortgage banker to be subject to the standards, and 
many small mortgage bankers would fail to qualify.

Triad  Financial  Services,  based  in  Jacksonville,  Florida, 
offers financing for manufactured housing and says it is in agreement 
with some of the proposed standards, but it also cites exceptions to 
some of the details of the proposal.  It says the standards “should be 
scaled, based on the complexity, risk profile and size of the company.

Veterans United Home Loans, based in Columbia, Missouri, 
offers comments to  the effect  that  the CSBS proposal  creates an 
overlay of duplicate standards for regulations already in place.

Williams Mullen,  based in Richmond, Virginia, agrees in its 
comments that the smaller, non-bank servicers would be threatened 
severely  by the  proposed requirements.   This  statement  is  in  the 
comments:

Although  the  goals  behind  these  proposals  are 
understandable, the standards fail to acknowledge that the market  
includes a significant number of smaller, niche servicers that would 
be unable to meet the proposed capital requirements and thus may  
be forced out of business.

The  Wisconsin  Housing  Alliance,  based  in  Madison, 
Wisconsin, states it is particularly interested in “the scale of the rule 
and in redundancy.”  The comments are:

A full  financial  statement or  net  worth requirement  may be 
important for some firms but not if the firm:

> Services its own loans. What is the risk to the market if the 
servicer is not managing others money? 

> Services a small volume of loans. The cost of a full financial  
statement can be a barrier to entry into the market.  Some of  our  
members prior to Dodd-Frank services loans of just a few thousand  
dollars, not hundreds of thousands, and certainly not millions. 

(Continued in Page 15)
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The  Federal  Trade  Commission  has  existing  rules  for  the 
safeguarding  of  consumer  financial  information.  Rather  than 
adopting  a  separate  rule,  the  CSBS  should  reference  that  rule.  
Multiple  regulatory  layers  that  in  some  instances  may  not  be 
consistent  creates  a  financial  burden for  those that  are  regulated 
brings no additional consumer protection, just costs. 

SUMMARY AND CONCLUSION

This  body  of  comments  from  these  stakeholders  makes  it 
very  clear  that  there  are  significant  risks  associated  with 
recommending (with the prospect of adopting) prudential standards 
which do not take into account the stratified nature of businesses and 
their  diverse  circumstances  referable  to  complying  with  onerous 
requirements, including (but not limited to) capitalization and liquidity. 
By  a  huge  majority,  the  commenting  stakeholders  point  out  the 
pitfalls of failing to take the prospective consequences into account if 
the proposed standards are adopted without exemptions and other 
changes.7

MEETING NOTICES

Additonal details about these meetings can be found at:

http://www.TexasLandandMortgage.com

AUGUST 3  – Workshop on subdivision rules for Hidalgo County in 
Edinburg.

SEPTEMBER  24  –  RMLO  CE  training  in  Edinburg.   Payment 
deadline is September 7.

The August membership meeting of TL&M/TLDA will not be held 
(normally  the  first  Thursday  of  the  month)  because  of  a 
scheduling conflict.

7 The full texts of the documents containing these comments are available 
at www.csbs.org on the path: Regulatory – MSR Task Force.
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